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The new Court of Protection

Section 45 of the Mental Capacity Act 2005 abolished the former office of the Supreme Court known as the Court of Protection, and replaced it with a new court, also known as the Court of Protection, which is empowered to deal with all areas of decision-making for people who lack capacity. The new court combines the personal welfare and healthcare jurisdiction, formerly exercised by the Family Division, with the property and financial decision-making jurisdiction of the former Court of Protection.

Section 45(3) provides that “the court may sit at any place in England and Wales, on any day and at any time.” It is anticipated that the court’s regional presence will be limited initially to only half a dozen venues - Preston, Manchester, Newcastle, Bristol, Cardiff, and Birmingham - but will be extended further if there is sufficient work to justify an extension.

Section 45(4) provides that “the court is to have a central office and registry at a place appointed by the Lord Chancellor.” The central office and registry is at Archway Tower, 2 Junction Road, London N19 5SZ.

Judges of the Court of Protection

Section 46 of the Mental Capacity Act 2005 describes the judges of the new Court of Protection. There are a President and Vice-President. Sir Mark Potter, the President of the Family Division, is also the President of the Court of Protection, and Sir Andrew Morritt, the Chancellor of the High Court, is the Vice-President. Other judges have been nominated from various levels of the judiciary, through High Court judges to circuit judges and district judges.  

Section 46(4) provides that one of the circuit or district judges is to be the Senior Judge of the Court of Protection. The Mental Capacity Act 2005 (Transitional and Consequential Provisions) Order 2007 (SI 2007 No.1898), article 4 provided that: The person who, immediately before the commencement of Part 2 of the Act, holds the office of Master of the Court of Protection, shall be treated as –

(a) being a circuit judge nominated under section 46(1) of the Act to exercise the jurisdiction of the Court of Protection; and   
(b) having been appointed the Senior Judge of the Court of Protection under section 46(4) of the Act.

High Court judges

On 24 April 2007 the President nominated all the High Court judges of the Family Division and Chancery Division to hear Court of Protection cases on a part-time basis. The functions of the High Court judges are mainly to adjudicate in cases involving:

· serious medical treatment;

· a public law element;

· novel points of law and precedent; and

· appeals from nominated circuit judges.

Practice Direction 09E – Applications relating to serious medical treatment – provides that where an application is made to the court in relation to:

(a) the lawfulness of withholding or withdrawing artificial nutrition and hydration from a person in a permanent vegetative state, or a minimally conscious state, or

(b) a case involving an ethical dilemma in an untested area, 

the proceedings (including permission, the giving of any directions, and any hearing) must be conducted by the President of the Court of Protection, or by another judge nominated by the President. 

Where an application is made to the court in relation to other serious medical treatment cases, the proceedings (including permission, the giving of any directions, and any hearing) must be conducted by the President, the Vice President or a puisne judge of the High Court. Such cases would include, for example:

· cases involving organ or bone marrow donation by a person who lacks capacity to consent; and

· cases involving non-therapeutic sterilisation of a person who lacks capacity to consent.

· certain terminations of pregnancy in relation to a person who lacks capacity to consent to such a procedure;

· a medical procedure performed on a person who lacks capacity to consent to it, where the procedure is for the purpose of a donation to another person;

· a medical procedure or treatment to be carried out on a person who lacks capacity to consent to it, where that procedure or treatment must be carried out using a degree of force to restrain the person concerned; and

· an experimental or innovative treatment for the benefit of a person who lacks capacity to consent to such treatment.

Circuit judges

On 16 April 2007 the President nominated the following Circuit Judges to hear Court of Protection cases:

	His Honour Judge Alweis
	Manchester County Court, Crown Square, Manchester M60 9DJ

	His Honour Judge Paul Barclay
	Bristol Crown Court, The Law Courts, Small Street, Bristol BS1 1DA

	His Honour Judge Behrens
	The Combined Court Centre, Oxford Row, Leeds LS1 3BG

	His Honour Judge Cardinal
	Birmingham County Court, Priory Courts, 33 Bull Street, Birmingham B4 6DS

	Her Honour Judge Susan Darwall Smith
	Bristol Crown Court, The Law Courts, Small Street, Bristol BS1 1DA

	His Honour Judge Iain Hamilton
	Manchester County Court, Crown Square, Manchester M60 9DJ

	His Honour Judge Hodge QC
	Manchester County Court, Crown Square, Manchester M60 9DJ

	His Honour Judge Kaye TD, QC
	The Combined Court Centre, Oxford Row, Leeds LS1 3BG

	Her Honour Judge Hazel Marshall QC
	Central London County Court, 26-29 Park Crescent, London W1B 1HT

	Her Honour Judge Moir
	Newcastle Combined Court Centre, The Law Courts, Quayside, Newcastle upon Tyne NE1 3LA

	His Honour Judge Norris, QC – now a High Court Judge:

His Honour Judge Charles Purle QC was nominated in his place

on 13 November 2007
	Birmingham County Court, Priory Courts, 33 Bull Street, Birmingham B4 6DS

	His Honour Judge Pelling QC
	Manchester County Court, Crown Square, Manchester M60 9DJ

	His Honour Judge Phillip Price QC
	Cardiff Civil Justice Centre, 2 Park Street, Cardiff CF10 1ET


District judges

The President, Sir Mark Potter, has nominated the following district judges to hear Court of Protection cases:

	Date
	District Judge
	Address

	23.01.2007
	District Judge Duncan Adam
	Swindon Combined Court, The Law Courts, Islington Street, Swindon SN1 2HG

	23.01.2007
	District Judge Michael Anson
	Preston Combined Court Centre, Openshaw Place, Preston PR1 2LL

	23.01.2007
	District Judge Gordon Ashton
	Preston Combined Court Centre, Openshaw Place, Preston PR1 2LL

	23.01.2007
	District Judge Patrick Bazley-White
	Ipswich County Court, 8 Arcade Street, Ipswich IP1 1EJ 

	23.01.2007
	District Judge 

John Coffey
	Liverpool Civil and Family Court, 35 Vernon Street, Liverpool L2 2BX

	17.05.2007
	District Judge 

Penny Cushing
	Principal Registry of the Family Division (PRFD), First Avenue House, 42-49 High Holborn, London WC1N 6

	23.01.2007
	District Judge 

Tony Davies
	Birmingham Civil Justice Centre, Priory Courts, 33 Bull Street, Birmingham B4 6DS

	23.01.2007
	District Judge Richard Dawson
	Cardiff Civil Justice Centre, 2 Park Street, Cardiff CF10 1ET

	12.04.2007
	District Judge

John Freeman
	Weymouth & Dorchester Combined Court, 2nd Floor, Westway House, Westway Road, Weymouth DT4 8TE

	23.01.2007
	District Judge Margaret Glentworth
	Wakefield County Court, Crown House, 127 Kirkgate, Wakefield WF1 1JW

	12.04.2007
	District Judge

Nicholas Goudie
	Newcastle Combined Court Centre, The Law Courts, The Quayside, Newcastle-upon-Tyne NE1 3LA

	17.05.2007
	District Judge Richard Harper
	Principal Registry of the Family Division (PRFD), First Avenue House, 42-49 High Holborn, London WC1N 6

	12.04.2007
	District Judge Anthony Harrison
	Manchester County Court, Crown Square, Manchester M60 9DJ

	23.01.2007
	District Judge Charles Khan
	Manchester County Court, Crown Square, Manchester M60 9DJ

	23.01.2007
	District Judge I R Knifton
	Birkenhead County Court, 76 Hamilton Street, Birkenhead CH41 5EN

	23.01.2007
	District Judge Gordon Lingard
	Bradford Combined Court Centre, Bradford Law Courts, Exchange Square, Bradford BD1 1JA

	23.01.2007
	District Judge Mainwaring-Taylor
	Teesside Combined Court Centre, Russell Street, Middlesbrough TS1 2AE

	23.01.2007
	District Judge 

David Millard
	Nottingham County Court, 60 Canal Street, Nottingham NG1 7EJ

	23.01.2007
	District Judge 

Debbi O’Regan
	Birmingham Civil Justice Centre, Priory Courts, 33 Bull Street, Birmingham B4 6DS

	23.01.2007
	District Judge 

David Owen
	Birmingham Civil Justice Centre, Priory Courts, 33 Bull Street, Birmingham B4 6DS

	23.01.2007
	District Judge Michael Payne
	Oxford Combined Court Centre, St Aldates, Oxford OX1 1TL

	23.01.2007
	District Judge Alan Thomas
	Gloucester Family and Civil Courts, Kimbrose Way, Gloucester GL1 2DE

	17.05.2007
	District Judge Susannah Walker
	Principal Registry of the Family Division (PRFD), First Avenue House, 42-49 High Holborn, London WC1N 6NP

	17.05.2007
	Senior District Judge Philip Waller
	Principal Registry of the Family Division (PRFD), First Avenue House, 42-49 High Holborn, London WC1N 6NP


Judges at the central registry at Archway

The following District Judges sit with the Senior Judge at the central registry of the Court of Protection at Archway Tower, London N19:

	30.01.2007
	District Judge Susan Jackson
	formerly at the Gee Street Court House, London EC1. Joined the Court of Protection on 10 September 2007.

	23.01.2007
	District Judge Marc Marin
	still at Barnet County Court, St. Mary’s Court, Regent’s Park Road, London N3 1BQ, but working at the Court of Protection on a part-time basis – one week in five.

	31.01.2007
	District Judge Stephen Rogers
	formerly at Crewe County Court. Joined the Court of Protection on 3 September 2007.

	12.09.2007
	District Judge Keeley Bishop
	a new appointment to the District Bench, who until her appointment had been practising as a barrister in One Crown Office Row’s chambers in Brighton. Joined the Court of Protection on 23 October 2007.


Breakdown of oral hearings by region

The following is a breakdown of the venues for attended Court of Protection hearings from 1 October 2007 to 31 March 2008:

	Location
	Number 
	%

	Archway
	333
	74

	Birmingham
	21
	5

	Bristol
	7
	2

	Cardiff
	13
	3

	Manchester
	14
	3

	Newcastle
	11
	2

	Preston
	25
	6

	Royal Courts of Justice
	6
	1

	Other
	18
	4

	
	448
	100


Functions of the Court of Protection

The main functions of the new Court of Protection are:

· make declarations as  to whether or not someone has the capacity to make a particular decision (s 15(1)) .

· make declarations as to the lawfulness or otherwise or any act done, or yet to be done, in relation to a person (section 15(1)(c)).

· make single, one-off orders (section 16(2)(a)); for example, an order authorising the execution of a statutory will, or an order for the sale of a house and the investment of the net proceeds of sale.

· appoint a deputy to make decisions in relation to the matter(s) in which a person lacks the capacity to make a decision (section 16(2)(b)).

· resolve various issues involving LPAs (sections 22 and 23), and EPAs (Schedule 4).

· make a declaration as to whether an advance decision to refuse treatment exists, is valid, or is applicable to a particular treatment (s 26(4)).

· (probably after 1 April 2009 at the earliest) exercise an appellate jurisdiction in “deprivation of liberty”, or Bournewood-type cases, where someone who has not been formally sectioned under the Mental Health Act has been deprived of his or her liberty. The Mental Capacity Act has been amended by the Mental Health Act 2007 to incorporate this provision.

It is no longer a function of the Court of Protection to approve damages settlements. The following letter was circulated to the judiciary by the Ministry of Justice shortly before 1 October 2007:

Approval of damages awards by the Court of Protection

This minute is to inform the judiciary of a change to the procedures by which civil damages settlements are approved by the civil courts.

Currently the Master of the Court of Protection is often approached informally by the civil court to comment on, and if appropriate approve, damages settlements in civil proceedings, prior to the civil court dealing with the litigation approving the final settlement. This practice is based upon the decision of the Court of Appeal in Re E (Mental Health Patient) [1985] 1 All ER 609, which states that if a person’s affairs are within the jurisdiction of the Court of Protection, that court’s approval should be sought in relation to anything affecting that person’s property or affairs. 

The Mental Capacity Act 2005 (the MCA) comes into force on 1 October 2007 and will replace Part VII of the Mental Health Act 1983 (Part VII). Under Part VII, once a person is a patient of the Court of Protection, they remain under its jurisdiction in respect of their property and affairs. This will change under the MCA, which requires a person’s capacity to be assessed on a decision and time-specific basis. 

The MCA states at section 1(2) that a person must be assumed to have capacity unless it is established that he lacks capacity to make a particular decision. A person will not come within the jurisdiction of the new Court of Protection unless an application has been made in respect of that person for a decision or a determination of capacity on a specific matter or matters. Consequently, an ongoing role for the Court of Protection in approving damages settlements would seem to be inconsistent with the changes introduced by the MCA. However, there is a requirement in Part 21 of the Civil Procedure Rules for the civil courts to approve settlements in civil litigation involving persons lacking capacity in order to provide them with appropriate protection. There is also a requirement for a litigation friend to be appointed to conduct proceedings on behalf of a party who lacks capacity.  These provisions in Part 21 will continue.

It has been agreed by the Civil Procedure Rules Committee, therefore, that the existing informal procedure of civil judges referring damages settlements to the Master of the Court of Protection should cease.

The Civil Procedure (Amendment) Rules 2007 set out amendments to the CPR consequential to the MCA, which are included in the 45th update to the CPR, to come into force on 1 October. The key changes relating to civil damages settlements are listed below: 

· before giving directions relating to how any settlement money should be dealt with, the court must first consider whether the “protected party” (the term which will replace the term “patient” in relation to a party who lacks capacity to conduct the proceedings) is a “protected beneficiary” (a protected party who lacks capacity to manage or control any money recovered by them or on their behalf in the proceedings); 

· the reference to approval by the Court of Protection in paragraph 13.4 of the practice direction supplementing Part 52 of the Civil Procedure Rules  has been removed; and

· there is a new practice direction supplementing Part 21. Particular paragraphs to highlight are paragraphs 5.6 and 6.5, which provide that only a Master, designated civil judge or his nominee should normally hear applications for the approval of a settlement or compromise involving a protected party. There are also amendments to paragraphs containing provisions about seeking of the court’s approval of settlements involving protected parties and investment of those funds (paragraphs 5, 6, 8, 10 and 13).

The judiciary are asked to note these changes and in particular to note that only a Master, designated civil judge or his nominee should normally hear applications for the approval of a settlement or compromise involving a protected party.

Court of Protection Rules 2007

The Court of Protection Rules 2007 (SI 2007 No. 1744 (L.12)) came into force on 1 October 2007. Queen’s Printer’s copies can be obtained from TSO@Blackwell for £10.50, and the Rules can be downloaded from the Office of Public Sector Information’s website at http://www.opsi.gov.uk/SI/si2007/20071744.htm The Rules set out the practice and procedure to be followed in the new Court of Protection. 

· Part 1 of the Rules revokes the Court of Protection Rules 2001 and Court of Protection (Enduring Powers of Attorney) Rules 2001.

· Part 2 sets out the overriding objective enabling the court to deal with a case justly, having regard to the principles contained in the Act, when it exercises any power under the Rules, or interprets any rule or practice direction. 

· Part 3 contains provisions for interpreting the Rules, and for the Civil Procedure Rules 1998 to be applied in default (rule 9). 

· Part 4 makes provision as to court documents, including the requirement for certain documents to be verified by a statement of truth (rule 11). 

· Part 5 sets out the court’s general case management powers, and includes the power to dispense with the requirement of any rule (rule 26). 

· Part 6 deals with the service of documents generally.

· Part 7 sets out the procedure for notifying “P”, the person who lacks, or is alleged to lack, capacity. 

· Part 8 relates to cases where the court’s permission is required before proceedings can be started. 

· Part 9 describes how to start proceedings; how to file an application; the steps to be taken following the issue of an application; responding to an application; and who the parties to the proceedings are. 

· Part 10 is about applications within proceedings, and Part 11 contains a single rule (rule 83), which applies whenever anyone seeks to invoke the Human Rights Act 1998. 

· Part 12 describes how the court will deal with applications, including the allocation of cases (rule 86), and Part 13 is about hearings. 

· Parts 14, 15 and 16 set out the procedure in relation to evidence, experts, and disclosure respectively. 

· Parts 17 and 18 deal with the appointment of litigation friends, and change of solicitor.

· Parts 19, 20 and 21 relate to costs, appeals, and the enforcement of orders. 

· Part 22 covers transitory and transitional matters, the detail of most of which will be provided in separate practice directions; and

· Part 23, the final part, contains some miscellaneous provisions, including one (rule 201) relating to objections to the registration of an enduring power of attorney.

Problems in drafting the Rules

The main difficulty in drafting the rules was attempting to combine the existing practice and procedure of two courts, with different cultures, which were sometimes incompatible with one another. There was also a systemic failure to appreciate the distinction between an adversarial and inquisitorial approach. Since time immemorial, Court of Protection proceedings have been inquisitorial.

Particular problems arose in relation to:

· the permission stage; 

· whether the court should sit in public or in private; and

· costs. 

The permission stage

Section 50 of the Mental Capacity Act 2005 imposes a general requirement to obtain the court’s permission before making an application to the Court of Protection, but exempts certain people from the need to do so, namely:

· P, or, if he is under 18, anyone who has parental responsibility for him;

· the donor or attorney of a lasting power of attorney (LPA) – though not an enduring power of attorney (EPA);

· a deputy appointed by the court; or

· anyone named in an existing court order, if the application relates to that order.

In its consultation paper the DCA proposed that other potential applicants should also be exempt and, in response to the views expressed, rule 51 provides that the court’s permission is not required where an application:

· is made by the Official Solicitor or the Public Guardian;

· concerns P’s property and affairs;

· involves an LPA or EPA; or

· is made within proceedings, in accordance with Part 10 of the Rules. 

As the need to obtain permission became confined to personal welfare cases, the question arose as to whether local authorities and NHS trusts should also be exempt from the requirement to obtain permission. The government decided not to exempt them. Because of the broad enabling provisions of section 5 of the Act (the general authority to act in connection with care or treatment), any application to the court is likely to be the last resort, and the requirements of section 50 provide a check to ensure that such applications are necessary and well-founded.

Public or private hearings

Whether the new Court of Protection should sit in public or in private is part of a wider debate affecting family proceedings generally. In July 2006 the DCA issued a consultation paper, CP 11/06, Confidence and confidentiality: Improving transparency and privacy in family courts, in which it proposed to allow the media, as proxy for the general public, to attend proceedings as of right, though allowing the court to exclude media access, where appropriate, and to place restrictions on the reporting of evidence. These issues were further considered by Mr Justice Munby in Re Brandon Webster (a child) [2006] EWHC 2733 (Fam).

Part 13 of the Court of Protection Rules 2007 provides that:

· the general rule is that a hearing is to be held in private - which is defined as a hearing in which the only persons entitled to attend are the parties, P (whether or not he is a party), litigation friends, legal representatives, and court officers (rule 90);

· information relating to proceedings held in private may be published, if the court authorises publication (rule 91); and

· the court may order that a hearing, or part of it, be held in public, and may exclude any person or class of persons from attending a public hearing (rule 92).

Costs

In its consultation paper on the Rules the Department for Constitutional Affairs asked whether the rules should start with the principle that each party bears his own costs, as usually happens in personal welfare proceedings in the Family Division, or whether the costs should be paid from P’s estate, as has generally been the tradition in property and financial proceedings in the existing Court of Protection since the decision of the Court of Appeal in Re Cathcart [1893] 1 Ch 466. In the end there was a compromise preserving the status quo in both types of proceedings:

· where the proceedings concern P’s property and affairs, the general rule is that the costs of the proceedings will be paid by P or charged to his estate (rule 156);

· where the proceedings concern P’s personal welfare, the general rule is that there will be no order as to the costs of the proceedings (rule 157); 

· where the proceedings concern both property and affairs and personal welfare, the court will apportion the costs between the respective issues, so far as is practicable (rule 158); and

· the court may depart from either of the general rules, if the circumstances so justify (rule 159). For this purpose, “the circumstances” include the conduct of the parties, and the outcome of the case. 

Office of the Public Guardian

Section 57 provides for the creation of a new, statutory office-holder to be known as the Public Guardian. Section 58 confers on the Public Guardian various functions, such as: 

· establishing and maintaining registers of LPAs and deputies appointed by the court;

· supervising deputies appointed by the court;

· directing a visit by a Court of Protection Visitor;

· receiving security, reports, and accounts; and

· complaints handling.  

Court of Protection Fees Order 2007

The Court of Protection Fees Order 2007 (SI 2007 No 1745) (L 13) can be downloaded from http://www.opsi.gov.uk/SI/si2007/20071745.htm   There are only five fees payable:

	Column 1
	Column 2

	Application fee (Article 4)
	£400

	Appeal fee (Article 5)
	£400

	Hearing fees (Article 6)
	£500

	Copy of a document fee (Article 7(1))
	£5

	Certified copy of a document fee (Article 7(2))
	£25


Fee remission on repeat applications

A fee remission may be appropriate in circumstances where the third, and any subsequent applications, are made in a 12-month period for the same matter in relation to the person lacking capacity and is:

· made by the same applicant that made the previous two applications; or

· where the court has directed that the applicant can recover the fee from the person lacking capacity.

Any of the following can be considered as the ‘same matter in relation to the person lacking capacity’ :

· an application relating to the same treatment or decision on behalf of the person lacking capacity;

· the third application to court is one of a series of linked decisions;

· the judge has previously highlighted that hardship may be an issue;

· the judge has previously highlighted that repeat applications are likely;

· the judge has previously issued a part order; or 

· the judge has indicated previously that they wish to review their decision.

If an application is identified as meeting the criteria listed above then a senior court official will advise Finance and Resources that the fee will need to be remitted.

The Public Guardian (Fees, etc) Regulations 2007

The Public Guardian (Fees etc) Regulations 2007 (SI 2007 No 2051) came into force on 1 October and can be downloaded from http://www.opsi.gov.uk/si/si2007/20072051.htm and are as follows:

	Column 1
	Column 2

	Enduring power of attorney registration (regulation 4)
	£120

	Lasting power of attorney registration (regulation 5)
	£150

	Application to search the registers (regulation 6)
	£25

	Appointment of deputy (regulation 7)
	£125

	Type I (highest) supervision (regulation 8)
	£800 per annum

	Type II (lower) supervision (regulation 8)
	£175 per annum

	Type III (minimal) supervision (regulation 8)
	No fee


There are three levels of supervision by the OPG. Type III cases are essentially the same as those that are dealt with by the current Court of Protection under a “short order”. The difference between Types I and II was described as follows, on page 19 of the consultation paper on fees, published by the Department for Constitutional Affairs (as it then was) in July 2006:

Most deputies will be supervised through a range of activities that reflect the need for ‘light touch’ supervision characterised by:

· training and coaching opportunities for new deputies to undertake their role;

· support for deputies from an easily-accessible customer support and advice service;

· a requirement to provide some form of annual account or report (if directed by the Court) in a format determined by the Office of the Public Guardian;

· confirmation of security bonding as directed by the Court; and 

· providing short term advice and assistance regarding case specific queries.

Where the assessment process determines that a greater degree of supervision is appropriate, a higher level of activity will be undertaken comprising:

· more support for the deputies in the greater supervision category;

· a requirement to provide an annual account or report (if directed by the Court) in a format determined by the Office of the Public Guardian;

· an initial visit followed by an assessment of the need for further visits;

· confirmation of security bonding as directed by the Court;

· other records may be requested as set out in the Act;

· additional financial assessments may take place during the initial period of accounting.

HSBC Deputies Guarantee Scheme

Annual premiums from 1 October 2007

	Security
	Premium

	£
	£

	5,000
	25

	10,000
	35

	15,000
	45

	16,000
	BASIC BOND

£80

	20,000
	60

	25,000
	70

	30,000
	80

	35,000
	90

	40,000
	100

	50,000
	125

	60,000
	150

	70,000
	175

	80,000
	200

	90,000
	225

	100,000
	255

	110,000
	275

	120,000
	300

	130,000
	325

	140,000
	350

	150,000
	375


Security for lay deputies above £150,000 is subject to confirmation by Norwich Union. 

After HSBC receive the bond documentation and cheque, they will send the lay deputy a “High Value Bond” proposal form to obtain further details, and refer the completed document to Norwich Union for acceptance of the risk.

	Security
	Premium

	£
	£

	175,000
	420

	200,000
	460

	225,000
	495

	250,000
	525

	275,000
	550

	300,000
	600

	325,000
	650

	350,000
	700

	375,000
	750

	400,000
	800

	425,000
	850

	450,000
	900

	475,000
	950

	500,000
	1,000


Security for professional deputies above £500,000 is subject to confirmation by Norwich Union. After HSBC receive the bond documentation and cheque, they will send the professional deputy a “High Value Bond” proposal form to obtain further details, and refer the completed document to Norwich Union for acceptance of the risk.

	Security
	Premium

	£
	£

	525,000
	1,050

	550,000
	1,100

	575,000
	1,150

	600,000
	1,200

	625,000
	1,250

	650,000
	1,300

	675,000
	1,350

	700,000
	1,400

	725,000
	1,450

	750,000
	1,500


…. and thereafter at 0.2%.
THIS DOCUMENT IS NOT VALID UNLESS IT BEARS THE IMPRESSED SEAL OF THE COURT OF PROTECTION IN THE BOTTOM RIGHT HAND CORNER ON ALL PAGES

COURT OF PROTECTION                                              No. [number]

MENTAL CAPACITY ACT 2005

In the matter of

«P_FORENAME» «P_SURNAME»
ORDER APPOINTING A DEPUTY FOR

PROPERTY AND AFFAIRS 

made by (Judge)

at Archway Tower, 2 Junction Road, London N19 5SZ 

on (date)

WHEREAS

(1) An application has been made for an order under the Mental Capacity Act 2005.

(2) The court is satisfied that [P] is unable to make various decisions for himself in relation to a matter or matters concerning his property and affairs because of an impairment of, or a disturbance in the functioning of, his mind or brain.

(3) The court is satisfied that the purpose for which the order is needed cannot be as effectively achieved in a way that is less restrictive of his rights and freedom of action.
 

IT IS ORDERED that:

1.  Appointment of deputy

(a) [D] of (address) is appointed as deputy
 (“the deputy”) to make decisions on behalf [P] that he is unable to make for himself in relation to his property and affairs
 subject to any conditions or restrictions set out in this order. 

(b) The appointment will last until [three years from the date of the order].

(c) The deputy must apply the principles set out in section 1 of the Mental Capacity Act 2005 and have regard to the guidance in the Code of Practice to the Act.
 

2.  Authority of deputy

(a) The court confers general authority on the deputy to take possession or control of the property and affairs of [P] and to exercise the same powers of management and investment as he has as beneficial owner, subject to the terms and conditions set out in this order.

(b) The deputy may make provision for the needs of anyone who is related to or connected with [P], if he provided for or might be expected to provide for that person’s needs, by doing whatever he did or might reasonably be expected to do to meet those needs.

(c) The deputy may (without obtaining any further authority from the court) dispose of [P]’s money or property by way of gift to any charity to which he made or might have been expected to make gifts and on customary occasions to persons who are related to or connected with him, provided that the value of each such gift is not unreasonable having regard to all the circumstances and, in particular, the size of his estate.
 

(d) The deputy may withdraw a sum not exceeding £[amount] a year from the funds belonging to [P] without needing to obtain the prior approval of the Court of Protection. 

(e) For the purpose of giving effect to any decision the deputy may execute or sign any necessary deeds or documents.

3.  Investments

(a) The deputy must exercise such care and skill as is reasonable in the circumstances when investing the assets of [P].

(b) The deputy may make any kind of investment that the person absolutely entitled to those assets could make.

(c) This general power of investment includes investment in land and investment in assets outside England and Wales.

(d) In exercising the power of investment, the deputy must have regard to the standard investment criteria namely the suitability of the investments and the need for diversification in so far as is appropriate to the circumstances of [P].

(e) The deputy must from time to time review the investments, and consider whether, having regard to the standard investment criteria, they should be varied.

(f) Unless the deputy reasonably concludes that in all the circumstances it is unnecessary or inappropriate to do so,
 before exercising any power of investment, the deputy must obtain and consider proper advice about the way in which, having regard to the standard investment criteria, the power should be exercised.
 “Proper advice” is the advice of a person who the deputy reasonably believes to be qualified to give it by his ability in and practical experience of financial and other matters relating to the proposed investment.

4.  Reports 

(a) The deputy is required to keep statements, vouchers, receipts and other financial records.

(b) The deputy must submit an annual report to the Public Guardian.

5.  Costs and expenses

(a) The deputy is entitled to be reimbursed for reasonable expenses incurred provided they are in proportion to the size of the estate and to the actual functions performed by the deputy.

(b) The deputy is authorised to pay [Messrs] Solicitors fixed costs for this application,
 and if the amount sought exceeds the fixed costs allowed, the deputy is authorised to agree their costs and pay them from the funds belonging to [P].

(c) In default of agreement, or if the deputy or [Messrs] Solicitors would prefer the costs to be assessed, this order is to be treated as authority to the Supreme Court Costs Office to carry out a detailed assessment on the standard basis.

6.  Security

(a) The deputy is required to give and maintain security
 in the sum of £[amount] in accordance with the standard requirements as to the giving of security.

(b) To enable the deputy to give security, this order will come into force one calendar month after the date on which it was made.

(c) The deputy must not discharge any functions until the security is in place.
 

THIS DOCUMENT IS NOT VALID UNLESS IT BEARS THE IMPRESSED SEAL OF THE COURT OF PROTECTION (IN THE BOTTOM RIGHT HAND CORNER) ON ALL PAGES

COURT OF PROTECTION                    
               No. (case number)

MENTAL CAPACITY ACT 2005

In the matter of

(P’s FORENAME(S) AND SURNAME)
ORDER APPOINTING A DEPUTY FOR

PERSONAL WELFARE 

made by (judge’s name)

at Archway Tower, 2 Junction Road, London N19 5SZ 

on (date)

WHEREAS

(1) An application has been made for an order under the Mental Capacity Act 2005.

(2) The court is satisfied that (P) is unable to make various decisions for himself in relation to a matter or matters concerning his personal welfare because of an impairment of, or a disturbance in the functioning of, his mind or brain. 

(3) The court is satisfied that the purpose for which the order is needed cannot be as effectively achieved in a way that is less restrictive of his rights and freedom of action. 

IT IS ORDERED that:

1. Appointment of deputy

(a) (Deputy’s name) of (address) is appointed as deputy 
 (“the deputy”) to make personal welfare decisions on behalf of (P) that he is unable to make for himself subject to the conditions and restrictions set out in the Act and in this order. 

(b) The appointment will last until further order. 

(c) The deputy must apply the principles set out in section 1 of the Mental Capacity Act 2005 (“the Act”) 
 and have regard to the guidance in the Code of Practice to the Act.
 

2. Authority of the deputy

(a) The court authorises the deputy to make the following decisions on behalf of (P) that he is unable to make for himself when the decision needs to be made:

(i) where he should live;

(ii) with whom he should live;

(iii) decisions on day-to-day care, including diet and dress;

(iv) consenting to medical or dental examination and treatment on his behalf;

(v) making arrangements for the provision of care services; 

(vi) whether he should take part in particular leisure of social activities; and

(vii) complaints about his care or treatment.

(b) For the purpose of giving effect to any of these decisions the deputy may execute or sign any necessary deeds or documents.

(c) The deputy does not have authority to make a decision on behalf of (P) in relation to a matter if the deputy knows or has reasonable grounds for believing that he has capacity in relation to the matter.

(d) The deputy does not have the authority to make the following decisions or do the following things in relation to (P):

(i) to prohibit any person from having contact with him;

(ii) to direct a person responsible for his health care to allow a different person to take over that responsibility;

(iii) to make a decision that is inconsistent with a decision made, within the scope of his authority and in accordance with the Act, by the donee of a lasting power of attorney granted by him (or, if there is more than one donee, by any of them);

(iv) to consent to specific treatment if he has made a valid and applicable advance decision to refuse that specific treatment; 

(v) to refuse consent to the carrying out or continuation of life sustaining treatment in relation to him;
 and

(vi) to do an act that is intended to restrain him otherwise than in accordance with the conditions specified in the Act.

3. Reports

(a) The deputy is required to keep a record of any decisions made or acts done pursuant to this order and the reasons for making or doing them.

(b) The deputy must submit an annual report to the Public Guardian.

� Mental Capacity Act 2005, section 16(1) states that, “This section applies if a person (“P”) lacks capacity in relation to a matter or matters concerning (a) P’s personal welfare, or (b) P’s property and affairs.” Section 19(2)(b) provides that, “The court may appoint a person (“a deputy”) to make decisions on P’s behalf in relation to the matter or matters.” 





� Mental Capacity Act 2005, section 2(1) provides that, “For the purposes of this Act, a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain.”





� Mental Capacity Act 2005, section 1(6) states that, “Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person’s rights and freedom of action.” 








� Mental Capacity Act 2005, section 19 provides that “A deputy appointed by the court must be (a) an individual who has reached 18, or (b) as respects powers in relation to property and affairs, an individual who has reached 18 or a trust corporation.” The court may appoint an individual by appointing the holder for the time being of a specified office or position (section 19(2)). A person may not be appointed as a deputy without his consent (section 19(3)). The court may appoint tow or more persons to act (a) jointly, (b) jointly and severally, or (c) jointly in respect of some matters and jointly and severally in respect of others.”





� Mental Capacity Act 2005, section 20(1) states that, “A deputy does not have power to make a decision on behalf of P in relation to a matter if he knows or has reasonable grounds for believing that P has capacity in relation to the matter.” 





� Mental Capacity Act 2005, section 16(4) provides that “When deciding whether it is in P’s best interests to appoint a deputy, the court must have regard to the principles that (a) a decision by the court is to be preferred to the appointment of a deputy to make a decision, and (b) the powers conferred on a deputy should be as limited in scope and duration as is reasonably practicable in the circumstances.” 





� Mental Capacity Act 2005, section 42(4)(b) provides that “It is the duty of (a deputy appointed by the court) to have regard to any relevant code.”





� Mental Capacity Act 2005, section 19(8) provides that “the court may confer on a deputy powers to (a) take possession or control of all or any specified part of P’s property; (b) exercise all or any specified powers in respect of it, including such powers of investment as the court may determine.”


� The wording is similar to the power conferred on attorneys under an enduring power of attorney in Mental Capacity Act 2005, schedule 4, paragraph 3(2).





� This is similar to the power conferred on attorneys acting under lasting powers of attorney by section 12 of the Mental Capacity Act 2005.





� Trustee Act 2000, section 1.





� Trustee Act 2000, section 3(1): “Subject to the provisions of this Part, a trustee may make any kind of investment that he could make if he were absolutely entitled to the assets of the trust.”





� Trustee Act 2000, section 3(3) provides that “the general power of investment does not permit a trustee to make investments in land other than loans secured on land.”





� For the standard investment criteria, see Trustee Act 2000, s 4(3): The standard investment criteria, in relation to a trust are – (a) the suitability to the trust of the investments of the same kind as any particular investment proposed to be made or retained and of that particular investment as an investment of that kind, and (b) the need for diversification of investments of the trust, in so far as is appropriate to the circumstances of the trust.”





� Trustee Act 2000, section 4(2): “A trustee must from time to time review the investments of the trust and consider whether, having regard to the standard investment criteria, they should be varied.”





� Trustee Act 2000, section 5(3): “The exception is that a trustee need not obtain such advice if he reasonably concludes that in all the circumstances it is unnecessary or inappropriate to do so.”





� Trustee Act 2000, section 5(1): “Before exercising any power of investment, whether arising under this Part or otherwise, a trustee must (unless the exception applies) obtain and consider proper advice about the way in which, having regard to the standard investment criteria, the power should be exercised.





� Trustee Act 2000, section 5(4): “Proper advice is the advice of a person who is reasonably believed by the trustee to be qualified to give it by his ability in and practical experience of financial or other matters relating to the proposed investment.”





� Mental Capacity Act 2005, section 19(9)(b) states that “the court may require a deputy … to submit to the Public Guardian such reports at such times or at such intervals as the court may direct.” 





� Mental Capacity Act 2005 Code of Practice, paragraph 8.66 states that “a deputy appointed to manage property and affairs is expected to keep, and periodically submit to the Public Guardian, correct accounts of all their dealings and transactions on the person’s behalf.”





� The Lasting Powers of Attorney, Enduring Powers of Attorney and Public Guardian Regulations 2007 (SI 2007 No 1253), regulation 39 deals with the content of the reports that a court requires a deputy to submit to the Public Guardian. 





�  Mental Capacity Act 2005, section 19(7) provides that, “The deputy is entitled (a) to be reimbursed out of P’s property for his reasonable expenses in discharging his functions, and (b), if the court so directs when appointing him, to remuneration out of P’s property for discharging them.” See The Office of the Public Guardian (OPG) publication COP 43, “A guide for Deputies appointed by the Court of Protection”, page 22 – Will I be reimbursed for my expenses?  “The Act allows you to be reimbursed for reasonable expenses incurred when acting as a Deputy.  Examples of expenses include telephone calls, travel and postage. Expenses are not payment for your time spent while acting as a Deputy – this is called remuneration and can only be claimed if the Court order specifically states it. If you wish to receive remuneration you should ask the Court to consider this in your initial application. 


The expenses you are entitled to claim and what is considered reasonable will vary according to the circumstances of each case. It depends on what you are required to do and also on the value of the estate of the person who lacks capacity. The OPG expects that you will only claim reasonable and legitimate expenses. If you claim more than £500 in expenses per year the OPG may require you to explain your expenses in detail and frequently. If your expenses are considered unreasonable you may be asked to repay them, and in extreme cases the OPG may apply to the Court to cancel your appointment.”  � HYPERLINK "http://www.publicguardian.gov.uk/docs/COP43_web_1007.pdf" ��http://www.publicguardian.gov.uk/docs/COP43_web_1007.pdf� 





� Currently, £800 plus VAT and disbursements.





� Court of Protection Rules 2007 (SI 2007 No 1744 (L.12)), rule 156 states that, “Where the proceedings concern P’s property and affairs the general rule is that the costs of the proceedings, or of that part of the proceedings that concern P’s property and affairs, shall be paid by P or charged to his estate.





� Mental Capacity Act 2005, section 19(9)(a) states that “The court may require a deputy to give to the Public Guardian such security as the court thinks fit for the due discharge of his functions.”





� See The Lasting Powers of Attorney, Enduring Powers of Attorney and Public Guardian Regulations 2007 (SI 2007 No 1253), regulation 33. The security must be given (a) by means of a bond which is entered into in accordance with regulation 34, or (b) in such other manner as the court may direct.” 





� Court of Protection Rules 2007 (SI 2007 No 1744 (L. 12)), rule 200 applies where the court confers functions on any person and requires him to give security for the discharge of those functions.





� Court of Protection Rules 2007, rule 200(2) states that, “The person on whom functions are conferred must give the security before he undertakes to discharge his functions, unless the court permits it to be given subsequently.”


� Mental Capacity Act 2005, section 16(1) states that, “This section applies if a person (“P”) lacks capacity in relation to a matter or matters concerning (a) P’s personal welfare, or (b) P’s property and affairs.” Section 19(2)(b) provides that, “The court may appoint a person (“a deputy”) to make decisions on P’s behalf in relation to the matter or matters.” 





The Mental Capacity Act 2005 Code of Practice states, at paragraphs 8.38 and 8.39:





Deputies for personal welfare decisions will only be required in the most difficult cases where:


important and necessary actions cannot be carried out without the court’s authority, or


there is no other way of settling the matter in the best interests of the person who lacks capacity to make particular welfare decisions.





Examples include when:


someone needs to make a series of linked welfare decisions over time and it would not be beneficial or appropriate to require all of these decisions to be made by the court. For example, someone (such as a family carer) who is close to a person with profound and multiple learning disabilities might apply to be appointed as a deputy with authority to make such decisions


the most appropriate way to act in the person’s best interests is to have a deputy, who will consult relevant people but have the final authority to make decisions


there is a history of serious family disputes that could have a detrimental effect on a person’s future care unless a deputy is appointed to make the necessary decisions


the person who lacks capacity is felt to be at risk of serious harm if left in the care of family members. In these rare cases, welfare decisions may need to be made by someone independent of the family, such as a local authority officer. There may even by a need for an additional court order prohibiting those family members from having contact with the person.








� Mental Capacity Act 2005, section 2(1) provides that, “For the purposes of this Act, a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain.”





� Mental Capacity Act 2005, section 1(6) states that, “Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person’s rights and freedom of action.” 





� Mental Capacity Act 2005, section 19 provides that “A deputy appointed by the court must be (a) an individual who has reached 18, or (b) as respects powers in relation to property and affairs, an individual who has reached 18 or a trust corporation.” The court may appoint an individual by appointing the holder for the time being of a specified office or position (section 19(2)). A person may not be appointed as a deputy without his consent (section 19(3)). The court may appoint two or more persons to act (a) jointly, (b) jointly and severally, or (c) jointly in respect of some matters and jointly and severally in respect of others.”





� Mental Capacity Act 2005, section 16(4) provides that “When deciding whether it is in P’s best interests to appoint a deputy, the court must have regard to the principles that (a) a decision by the court is to be preferred to the appointment of a deputy to make a decision, and (b) the powers conferred on a deputy should be as limited in scope and duration as is reasonably practicable in the circumstances.” 





� Mental Capacity Act 2005, s 20(6). “The authority conferred on a deputy is subject to the provisions of this Act and, in particular, sections 1 (the principles) and 4 (best interests).”


 


� Mental Capacity Act 2005, s 42(4)(b). “It is the duty of a person to have regard to any relevant code if he is acting in relation to a person who lacks capacity and is doing so in one or more of the following ways: … (b) as a deputy appointed by the court.” 





� Mental Capacity Act 2005 Code of Practice, paragraph 7.21, lists these as examples of decisions that might be made by the donee of a lasting power of attorney for personal welfare. 


� Mental Capacity Act 2005, s 20(1). “A deputy does not have power to make a decision on behalf of P in relation to a matter if he knows or has reasonable grounds for believing that P has capacity in relation to the matter.”





� Mental Capacity Act 2005, s 20(2)(a). “Nothing in section 16(5) or 17 permits a deputy to be given power (a) to prohibit a named person from having contact with P….”





� Mental Capacity Act 2005, s 20(2)(a). “Nothing in section 16(5) or 17 permits a deputy to be given power … (b) to direct a person responsible for P’s healthcare to allow a different person to take over that responsibility.”





� Mental Capacity Act 2005, s 20(4). “A deputy may not be given power to make a decision on behalf of P which is inconsistent with a decision made, within the scope of his authority and in accordance with this Act, by the donee of a lasting power of attorney granted by P (or, if there is more than one donee, by any of them.”





� Mental Capacity Act 2005, s 20(5). “A deputy may not refuse consent to the carrying out or continuation of life-sustaining treatment in relation to P.”





� Mental Capacity Act 2005, s 20(7).
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